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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 
MOBY’S AUTO SPA, INC. 
 
 Opposer, 
 
v. 
 
WHALE WASH, LLC,  
 
Applicant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
Mark: WHALE WASH 
 
Serial No.: 77/205,602 
 
Opposition No. 91183140 
 
 
 

 
OPPOSER’S MOT ION TO SUSPEND  

 
Opposer, Moby’s Auto Spa, Inc., pursuant to Trademark Trial and Appeal Board Manual 

of Procedure (“TBMP”) § 510.02, hereby moves to suspend this proceeding pending the 

resolution of Moby’s Auto Spa, Inc. v. Whale Wash, LLC and Victor Elizalde, CV-09-02167, 

filed in the United States District Court for the Central District of California (the “Federal 

Action”), attached hereto as Exhibit A.  In support thereof, Opposer states as follows. 

1. In Whale Wash, LLC’s (“Applicant” or “Whale Wash”) Answers to Opposer’s 

First Set of Interrogatories in the instant Opposition, served on December 31, 2008, Applicant 

stated the following: 

a. Applicant intends to sell car washes and car wash products associated with 
Moby’s Auto Wash, Inc. 

b. Applicant has sold its “Whale Wash” services on the Internet at 
www.mobys.us. 

c. Applicant began using www.mobys.us to sell its services after it had 
received actual notice of Opposer’s ownership and registration of 
Opposer’s Marks, including the Mark “MOBY’S AUTO SPA.” 

 
2. On January 15, 2009, Opposer demanded that Applicant cease and desist its use 

of all of Opposer’s registered Marks or Marks confusingly similar thereto. 
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3. After that demand was rejected, Opposer filed the Federal Action, on February 

23, 2009.   

4. The Federal Action alleges trademark infringement, false designation of origin 

and unfair competition under the Lanham Act, and violations of the Anti-Cybersquatting Act by 

Whale Wash and Victor Elizalde. 

5. The relief requested in the Federal Action includes an injunction against the use 

of the names “Whale Wash,” “Mobys Auto Wash,” “Mobys,” or any other name that may cause 

confusion as to the defendants’ affiliation, or the affiliation of their goods or services, with 

Opposer. 

6. As demonstrated by Exhibit A, the final determination of the Federal Action will 

resolve the issues before the Board. 

 
Date: February 25, 2009 

Respectfully submitted by: /s/ John G. Osborn       
James F. Keenan, Jr., Esq. 
John G. Osborn, Esq. 
Attorneys for Opposer 

 
BERNSTEIN SHUR  
100 Middle Street 
Portland, Maine 04104 
207-774-1200 
jkeenan@bernsteinshur.com  
josborn@bernsteinshur.com  
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CERTIFICATE OF SERVICE  
 
 

I hereby certify that on February 25, 2009, Opposer’s Motion to Suspend was served 
upon counsel for Applicant, Whale Wash, LLC, via e-mail and First Class mail at the following 
address: 
 

Jose Martinez, Jr., Esq. 
Martinez Law 
76 Ninth Avenue, Suite 1110 
New York, New York 10011 
Jose@martinezlawpllc.com  

 
/s/ John G. Osborn       
John G. Osborn, Esq. 
Attorney for Opposer 

 
BERNSTEIN SHUR  
100 Middle Street 
PO Box 9729 
Portland, ME 04104-5029 
207-774-1200 
josborn@bernsteinshur.com  
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